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America. 8 We are attempting, as the century draws to a close, to resolve cultural property issues created over fifty years ago during the Nazi period. 9 These international activities have to a large extent developed coincidentally. The United Nations' efforts focused, as before, on the return of cultural property to the countries of origin. UNESCO, dissatisfied with the 1970 UNESCO Convention, 10 asked UNIDROIT to draft a better one. The European Union was confronted with the demands of a Single European Market without customs and the fears voiced by some Member States as to the risk of a South-North drain on their national treasures. 11 The Council of Europe was reviewing older conventions, 12 and private associations were finalising the work of their cultural property committees. 13 The gradual change in certain attitudes over the past thirty years or so provided a common core for all these activities: attempts to stop art theft and even to "unplunder" art objects removed centuries ago, the growing nationalist trend in the cultural policy of certain States, the firm, but to many countries unrealistic, belief that the State is the prime custodian of national treasures, and a concern to preserve cultural property for future generations.
Yet what all these bodies and groups failed to achieve was a consistent international policy with respect to cultural property. And so it may befall that an art object stolen in Ecuador has to be returned, 14 whereas an object stolen in the United Kingdom may be kept in Italy. 15 Or, even more astonishing, a piece of cultural property illegally removed within the European Union must be returned to the European State of origin, 16 whereas restitution might be declined if the object was illegally exported from New Zealand. 17 Where there is such a network of competing international instruments and conflicting national policies, no "magic word" of plain common sense can prevent such a scenario. It simply cannot be argued that if an object is part of European culture it does not matter whether it is exhibited in England or in France, but that Maori carvings must imperatively remain in New Zealand. The uncoordinated proliferation of international instruments on the same subject matter must produce results which cannot be reconciled in every single case. What can be done, however, is to explain the differences and elucidate some distinctions.
II. -STOLEN CULTURAL OBJECTS

The EEC Directive
Council Directive 93/7/EEC on the return of cultural objects unlawfully removed from the territory of a Member State (15 March 1993) 18 does not concern itself with stolen art objects except if smuggled or -in current European Union parlance -illegally removed from one member State to another. As a consequence, the English case Winkworth v Christie, Manson & Woods Ltd. 19 would be decided under the Directive exactly in the way it was back in 1950.
The UNIDROIT Convention
The solution would be different if the UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects (24 June 1995) 20 applied between the United Kingdom and Italy, the art object had remained in Italy and a claim for restitution had been brought in Italy. According to the UNIDROIT Convention, stolen cultural property must be returned if the following five conditions are met:
(1) the object must qualify as a cultural object as defined in Article 2; (2) it must have been stolen; (3) it must have some connection with a Contracting State other than the State where it is actually located; (4) the claim for restitution must be brought in time (Article 3); (5) the claimant must compensate a bona fide possessor (Article 4). The Convention does not abolish national rules on bona fide purchase, therefore does not preclude that a valid title to the object was transferred to the bona fide possessor [in the instant case, under Italian law].
(a) Cultural objects According to Article 2 of the UNIDROIT Convention, cultural objects are those "which, on religious or secular grounds, are of importance for archaeology, prehistory, history, literature, art or science and belong to one of the categories listed in the Annex to this Convention." If these two preconditions (cultural importance, qualification under a category listed in the Annex) are met, the stolen object must be returned unless the remaining preconditions are not given. Generally, almost every object of some cultural interest may be said to be protected by Chapter II of the UNIDROIT Convention, be it a collection of bugs, 21 an Etruscan sarcophagus illegally excavated in Italy, 22 a receipt written by Molière, 23 a drawing by Picasso 24 or Leonardo's Mona Lisa. 25 None of these objects need qualify as "national treasures" of the State of origin. They are protected not because of their importance in terms of national heritage, but because they are objects likely to be endangered or divided up in the event of robbery or theft.
(b) Theft
According to Article 3(1) of the Convention, "the possessor of a cultural object which has been stolen shall return it." This provision, allegedly of "crystal clarity", 26 does not answer four questions at the very least:
(1) What is meant by "theft"? (2) Must the object have been stolen in a Contracting State? (3) Can every object, once stolen, be secured under the Convention even though it was acquired bona fide in the State of origin? (4) Who may bring the suit for restitution (the owner, the State)?
According to general rules of construction of international instruments, the terms "stolen" and "theft" should be interpreted autonomously, without reference to national law. 27 There is however no supranational unanimity as to the definition of these terms. In respect of illegally excavated objects, Article 3(2) of the UNIDROIT Convention provides that, for the purposes of the Convention, these are considered stolen "when consistent with the law of the State where the excavation took place." 28 For all other objects, the matter has to be settled by the domestic law of the State where the object was allegedly stolen. 29 The Convention does not seek to impose this rule on any Contracting State unless the latter agrees to the qualification "as being stolen". 29 PROTT (supra n. 26).
misunderstanding should be corrected, however. In many Civil Law countries, too, objects entrusted to another person and converted by the trustee (or even the bailee) are not considered stolen. 30 An object need not have been stolen in a Contracting State. An object on loan in a non-Contracting State and stolen there must be returned to the Contracting State of origin if it is habitually located in a Contracting State. Likewise Article 10(1), which deals with intertemporal problems, provides that the object must be either stolen or located in a Contracting State.
Another problem refers to the "international character" of a claim for restitution of stolen cultural objects. Should a stolen cultural object be returned to its Italian owner if, before its removal to another State, it was sold in Italy to a bona fide purchaser? This question has to be answered in the negative. An object is no longer stolen if it has been validly transferred to a bona fide purchaser. As the bona fide purchase of stolen objects is valid under Italian law unless they belong to the "demanio pubblico", and since the UNIDROIT Convention does not apply to cultural objects stolen and sold in one and the same State, the object has lost the stigma of having been stolen. The original owner cannot recover the object if the bona fide purchaser transfers it to a Contracting State. Chapter II of the Convention keeps well out of national cultural politics with respect to national treasures. It simply protects property interests in cultural objects. Exemplum docet. If the objects in Winkworth v Christie, Manson & Woods Ltd. 31 had been stolen and sold in Italy to a bona fide purchaser and then transported to London to be sold at auction, the original owner's suit for restitution in England would not have been successful under the UNIDROIT Convention. But it would have been successful if, as in the original case, the objects had been stolen in England and then sold in Italy. In that case, the object would have had to be returned.
The claim for restitution may be brought by anyone with good title as the owner or the bailee. The State, unless it is itself the owner or bailee, is not entitled to enforce private property interests in foreign courts dealing with disputes between private parties. A bona fide possessor of stolen cultural objects who has to return these objects is entitled to reasonable compensation (Article 4). The UNIDROIT Convention does not specify what should be compensated: loss of title, loss of possession, loss of both? It is up to the applicable national law to decide whether the possessor as defendant must 30 As 32 the bona fide purchaser (De Contessini) would lose his title through restitution of the tapestries since the Italian domestic law applicable under the lex rei sitae rule says that he acquired good title in the objects. Transfer of title would likewise be required if the possessor of a stolen object had acquired title by prescription (usucapio). But even had the possessor acquired no title and was then required to return the object, he would get reasonable compensation for the loss of possession in an object he bought for value.
Intermediate summary
The EEC Directive does not regulate the return of stolen art objects unless illegally removed from a Member State. Under Chapter II of the UNIDROIT Convention, stolen cultural objects must be returned between Contracting States. The Convention does not abrogate domestic rules on bona fide purchase of stolen objects or acquisition of title by prescription (usucapio), but insists on the return of stolen cultural objects whether the possessor has acquired good title in the object or not. There is, however, one exception. A cultural object stolen and acquired bona fide in the same Contracting State no longer qualifies as stolen and hence need not be returned.
III. -ILLEGALLY REMOVED OR EXPORTED CULTURAL OBJECTS
The EEC Directive
EEC Directive 93/7/EEC requires the Member States of the European Union to return cultural objects unlawfully removed from the territory of another Member State.
(a) Cultural objects In order to qualify as a cultural object under the Directive and the national implementing regulations, an object must be a "national treasure" within the meaning of Article 36 of the Rome Treaty; 33 it must be subject to national rules providing that it may not be removed to another State without a government licence; it must belong to one of the categories listed in the Annex to the Directive or form part of a public or ecclesiastical collection (Article 1(1), second indent). Graphically illustrated, only those objects contained in the intersection area of three overlapping circles (representing Article 36 Rome Treaty, national legislation on national treasures, and the EC Directive respectively) are subject to the Directive. Doubts exist as to the first test. Which cultural objects qualify as "national treasures" ("trésors nationaux", "tesori nazionali") within the meaning of Article 36 of the Rome Treaty? No consensus has been achieved so far as to the notion and definition of the term "national treasure"; the only thing that is agreed is that it should have some echo as a concept in European law. It is not left exclusively to the Member States to qualify an object as a "national treasure". This is a point recognised even by those who reject the notion of a "European" "national treasure" yet are dead set against abusive labelling of objects as national treasures. 34 But how can there be abuse if there is no European notion of "national treasure", however generously defined? Some attempt must be made to define or describe such a European concept, even if only in the form of negatively formulated rules (infra III(3)).
(b) Unlawful removal
The Directive requires the Member States of the European Union to enforce foreign public law (rules restricting the free circulation of goods) in domestic courts. This obligation is not only an exception to the general rule of free movement of goods within the Union (Article 30 Rome Treaty), it is also ground-breaking in that it makes it impossible for Member States to continue to ignore foreign law on export controls. 35 In effect, it obliges the authorities of all Member States to tolerate a degree of cultural nationalism of other Member States. Whether such nationalism violates national property guarantees is not a problem of European law. Every Member State has to determine for itself which privately-owned cultural objects may be validly encumbered with a devaluating export ban. 36 What is a question of European law is whether the application of the Directive and its national implementing statutes may violate the free movement of persons in Europe. Such violation might occur if European citizens are debarred from taking their personal property with them while exercising their European freedom of movement. 37 To that extent, the Directive may be "unconstitutional" according to the Rome Treaty, or alternatively it may be upheld if interpreted restrictively in conformity with the freedom of movement of persons.
(c) Fair compensation Article 9(1) of the Directive stipulates that fair compensation shall be paid to a person who has to return an art object and who exercised "due care and attention in 34 Cp acquiring the object." Such "fair compensation", whatever it may mean, may create new problems as yet unknown or virtually unknown in the international art trade. Art galleries, auction houses and private sellers may be held responsible for breach of warranty of clear title of the cultural object unlawfully removed from the territory of a Member State and subject to national restrictions on mobility. 38 It will be up to national law to decide whether such warranty may be excluded by general terms of contract or by individual stipulations.
(d) Title of returned object
According to Article 12 of the Directive, "ownership of the cultural object after return shall be governed by that law of the requesting Member State." The actual meaning of this provision would seem to be in some doubt. 39 A careful reading suggests that it does not change the time-hallowed lex rei sitae rule of private international law by substituting for it the rule of lex originis as advocated by the Institute of International Law. 40 Article 12 of the Directive is expressly restricted to the period "after the return" of the unlawfully removed cultural object when every Member State is free to apply its own domestic rules on such matters as, e.g., "domaine public" or "demanio pubblico", rules on forfeiture of illegally removed objects, or its regular provisions of private international law. The EEC Council in fact was loath to tamper with national rules on property law. In order to achieve the purpose of the Directive, i.e., to substitute a duty to return objects for vanishing customs controls, it was sufficient to impose an obligation to restore the status quo ante.
If, e.g., the Kingdom of Spain v Christie, Manson & Woods, Ltd. case 41 had been governed by the Directive and the respective national implementing statutes, Spain could have treated the returned Goya painting "The Marquesa de Santa Cruz" either as "propiedad nacional" or as forfeited under the Spanish rules on circulation of cultural property. 42 
The UNIDROIT Convention
Chapter III of the UNIDROIT Convention deals with the return of illegally exported cultural objects. These rules apply between Contracting States but, according to Article 9(1) of the Convention, do not prevent a Contracting State from applying any rules more favourable to the return of illegally exported cultural objects. If Member States of the European Union are also bound by the UNIDROIT Convention, those rules apply which are more favourable to the return of illegally removed cultural goods. (a) Cultural objects As in the EEC Directive, the illegally exported cultural object has to satisfy three separate tests before it qualifies as an object to be returned under the UNIDROIT Convention. It must be subject to national export prohibitions in the State of origin (Article 5(1)) at the time of its export and of the request for its return (Article 7(1)(a)); it must fall within one of the categories listed in the Annex to the Convention (Article 2) and not be excluded by Article 7(1)(b) (works exported during the lifetime of the artist or within fifty years after the artist's death); finally, the requesting State must establish that the removal of the object impairs certain interests (Article 5 (3)(a)-(d) ) or " … that the object is of significant cultural importance for the requesting State" (Article 5(3), in fine). This has to be decided by the courts of the Contracting State where the illegally exported cultural object is located (Article 8(1)). Whether this new forum rei sitae will be supplemented by additional rules of jurisdiction is a question to be resolved under the jurisdictional rules of the country whose courts are seised of the return claim. The Brussels and Lugano Conventions 43 do not apply, because a claim brought by a Contracting State to return illegally exported cultural property is a matter of enforcing public law in foreign courts and not a civil or commercial issue within the framework of the European Conventions of Brussels and Lugano. What counts is this: the question of whether a cultural object is of "significant cultural importance for the requesting State" is not conclusively decided by the authorities of the requesting State, 44 which instead must seek to convince foreign courts of this importance. Still open is the question as to what determines such "significant cultural importance" for a nation. Perhaps this evaluation cannot be made in positive terms. Some negative criteria, however, may be inferred from past experience. Here are four of them:
(1) A cultural object is not usually of significant cultural importance to a nation if much or most of the same artist's output is already located on its territory. For example, Francisco de Goya's "Marquesa de Santa Cruz" is not of significant importance to Spain; 45 the same is true of Germany in respect of Caspar David Friedrich's "Kreidefelsen auf Rügen", 46 of France as regards Georges de La Tour's "The Penitent Magdalen" 47 and of England where Thomas Gainsborough's "The Blue Boy" is concerned. 48 (2) The fact that national museums are short of cultural objects of a certain period or by a given artist is of no importance. Hence, it is unlikely that Switzerland would have been compelled to return Jean-Etienne Liotard's "Portrait de M. In short, the UNIDROIT Convention is not designed to provide international support for national museum strategies, national interests in fostering tourism or other national aspirations to top up the cultural treasure chest. In fact, apart from illegally excavated archaeological objects, there may be very few cultural treasures in Europe which would be subject to Chapter III of the UNIDROIT Convention and to requests from European States. As most national treasures are already kept in public museums which do not indulge in illegal export, and since these treasures are protected by Chapter II of the UNIDROIT Convention, only objects in private ownership (individuals, private associations or foundations) are apt to be covered by Chapter III. They may be of significant cultural importance if known as such to the general public or if they are discovered to be such ( e.g. if "The Just Judges", the missing panel of van Eyck's polyptych "The Adoration of the Lamb" at St. Bavo's in Gent, were to be found and then illegally exported). Privately owned art objects which are not known to the public (unless they are important archives) are most unlikely to be national treasures or considered to be of significant importance to a State.
(b) Illegal export
It is up to Contracting States to define or designate those cultural objects which may not be exported without a government licence. This is no different from the national bans on unlawful removal in the EEC Directive ( supra Part III(1)(b)), except perhaps in one respect. National restrictions (general rules or decisions to issue a removal permit) to the free movement of cultural goods may not violate the free movement of persons in Europe (supra Part III(1)(b) ).
(c) Reasonable compensation
Here again, the bona fide possessor is entitled to reasonable compensation (Article 6(1)) for loss of title. The possessor may, however, agree with the requesting State to retain ownership without compensation (Article 6(3)(a)) and return the art object to the requesting State (to his own premises or as a loan to a museum), or else sell or donate it along with a guarantee that it will be so returned (Article 6(3)(b)).
A comparison 54
Both the EEC Directive and the UNIDROIT Convention stipulate that unlawfully removed or illegally exported cultural objects must be returned. Apart from that basic tenet, the two texts present differences as well as similarities.
(a) Cultural objects Both instruments set up three tests to determine whether an object qualifies as a cultural object (supra Part III(1)(a) and 2(a)). Only one of these is common to both, i.e. the national provisions on export licences for cultural objects. The second test in both cases refers to the respective annexes and the third to specific qualifications detailed in Article 36 of the Rome Treaty, with its reference to "national treasures", should be interpreted restrictively and comprise only objects of "significant cultural importance" for the State of origin -as in Article 5(3) of the UNIDROIT Convention.
The annexes to the two instruments cannot be harmonised by interpretation. The EEC Directive sets certain limits as to the age and value of specific categories of cultural object. The annex to the UNIDROIT Convention, however, is wider. There is no limitation as to value, while age limits are set for antiquities and furniture (over one hundred years for both) and for objects not intended for traditional or ritual use by tribal or indigenous communities and which were "exported during the lifetime of the person who created [them] or within a period of fifty years following the death of that person" (Article 7(1)(b)). Clearly, here the difference between the two instruments is too vast to be reconciled.
(b) Enforcement of foreign export policies Both instruments enforce foreign export policies with respect to cultural objects either directly (UNIDROIT Convention) or indirectly (national implementing regulations of the EEC Directive). This is a novelty for most countries concerned.
(c) Compensation upon return Under Article 9(4) of the EEC Directive, compensation shall be paid upon the return of the object. The same is true of the UNIDROIT Convention.
(d) Property law
The UNIDROIT Convention emerges as the more explicit of the two instruments as regards the problem of title to an illegally exported cultural object. Compensation will be paid for transfer of title, and further solutions are provided in Article 6(3) in the event of no title being transferred to the requesting State and hence no compensation being paid.
The EEC Directive for its part boasts the mysterious Article 12 which, as shown (supra Part III(1)(d)), gives Member States a free hand as soon as the illegally removed art object has been returned. The same holds true under the UNIDROIT Convention.
IV. -CONCLUSION 1. There are two important international instruments obliging the States Parties to return illegally exported or removed cultural objects. One is Council Directive 93/7/EEC of 1993 on the return of cultural objects unlawfully removed from the territory of a Member State; the other is the 1995 UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects.
2. Stolen objects not having been illegally exported or removed are covered only by the UNIDROIT Convention.
3. Illegally exported or removed cultural objects are covered by both instruments.
a) The two instruments are not mutually exclusive. Once ratified or implemented, both will apply and the instrument more favourable to the return of the object will prevail. b) The UNIDROIT Convention appears as the more favourable to return since more objects are covered by it than by the Directive.
